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SUMMARY

Dia-Thru, Inc. (“Dia-Thru”) respectfully seeks review of a December 19, 2003 decision
by the Administrator for the Universal Service Administrative Company (“USAC”) that denied
Dia-Thru’ s request for an adjustment to its 2001 Universal Service Fund (“USF”) contribution.
USAC’s caculations, asinvoiced to Dial-Thru in 2001, were based upon faulty revenue data and
disregarded a revenue report that showed the data was incorrect. When Dial-Thru sought to file a
revised submission that would clarify the matter and allow contribution amounts based on its
actual revenues, USAC arbitrarily applied a one-year deadline to preclude that filing.

Because USAC’ s one-year deadlineis neither provided for nor authorized in the FCC’s
rules and contradicts the policy objectives of the Communications Act, Dial-Thru requests that
the Commission direct USAC to accept the revised Form 499-A and adjust Dial-Thru's
outstanding 2001 USF contribution liability accordingly. Alternatively, Dial-Thru requests that

the FCC waive the deadline in this instance for good cause.



Beforethe
FEDERAL COMMUNICATIONSCOMMISSION
Washington, D.C. 20554

In the Matter of

Request for Review by CC Docket Nos. 96-45 and 97-21
Dial-Thru, Inc., of the Decision

of the Universal Service Administrator

N N N N N N N

Filer ID No. 819966

To: The Commission

REQUEST FOR REVIEW

Pursuant to Section 54.719 of the Commission’s Rules, 47 C.F.R. § 54.719, Dial-Thru,
Inc. (“Dial-Thru”), hereby seeks the FCC’ sreview of the December 19, 2003 decision by the
Administrator for the Universal Service Administrative Company (“USAC”) denying Dial-
Thru'srequest for an adjustment to its 2001 Universal Service Fund (*USF") contribution that
was calculated based upon faulty revenue data’ In denying the request, USAC disregarded a
revenue report that showed the data was incorrect and arbitrarily applied a one-year deadline for
alater filing that clarified the matter. As shown below, the deadline enforced by USAC does not
have abasisin the Commission’srules and, as applied to Dial-Thru, would contradict the
statutory goal of ensuring that USF contributions are equitable.> Should the Commission

determine that the deadline is valid, however, Dial-Thru believes that the circumstancesin this

! Dial-Thru, Inc., Administrator’s Decision on Contributor Appeal (dated Dec. 19, 2003) (“December 19
Decision”) (attached as Exh. 1).

2 47 U.S.C. § 254.



case justify awaiver of the deadline for good cause under the Commission’s rules.®
Accordingly, Dial-Thru respectfully asks the Commission to direct USAC to adjust its
outstanding USF contribution liability for the calendar year 2001, and to credit Dial-Thru with
any finance charges resulting from the overbilled amounts.

l. STATEMENT OF INTEREST AND MATERIAL FACTS

Dia-Thru is afacilities-based telecommunications company offering services primarily
on awholesale basisto other carriers. It offersinternational re-origination servicesto large
carriersin the United States, and it offers international re-origination servicesto in foreign
markets. These services are provided amost exclusively using enhanced I nternet telephony
capabilities.

The instant appeal concerns the 2001 USF contributions owed by Dia-Thru’s wholly-
owned subsidiary RDST, Inc., which provided prepaid domestic calling card services during the
first half of calendar year 2000. RDST billed $2,179,174 in USF-subject revenues during that
period. In approximately May 2000, however, RDST ceased providing prepaid calling card
services. Therefore, it had no USF-subject revenues during the second half of 2000.

In September 2000, RDST executed a Form 499-S to report first-half 2000 billed
revenues that was used by USAC for purposes of calculating USF contributions owed by RDST
during the first half of 2001.* The Form was prepared and timely filed on behalf of RDST by
Telecom Compliance Services, Inc. (“TCS’), an un-affiliated third-party vendor in the business

of assisting companies with complying with FCC filing requirements.

8 47C.FR. §13.

4 RDST, Inc. 2000 499-S (attached as Exh. 2).



However, TCSinadvertently overstated RDST’ s USF-subject revenues in the 499-S for
the six-month period as $3,417,586, rather than the actual figure of $2,179,174. RDST’s Form
499-A, filed in 2001, corrected this error and reported the accurate total USF-subject revenues
for the year 2000 ($2,179,174).> This form was also prepared and submitted by TCS.

Dial-Thru recently learned that, although the corrected revenue amount provided on Line
419 of the Form 499-A (gross billed revenues from all sources) was accurate, TCS did not carry
that amount onto Line 420 (universal service contribution bases).® Asaresult, USAC
apparently disregarded the filing, and USAC did not credit Dial-Thru for the amounts overbilled
in the first half of 2001. USAC aso continued to apply finance charges on the overbilled
amount.

Dial-Thru’s management did not become aware of this problem until late 2002, for
several reasons. First, asasmall company then lacking in-house expertise, Dial-Thru justifiably
believed that the best method to ensure compliance with extremely complex USAC and FCC
regul ations was to rely on athird party vendor specializing in such filings.” Dial-Thru’s decision
was even more reasonable given that significant changes in contributor reporting requirements
took effect during this period.® Although Dial-Thru personnel provided TCS with the amount of

revenues and other substantive information for the revenue report, Dial-Thru relied upon TCS to

5 See 2000 499-S at 1; RDST, Inc., 2001 499-A at 5 (“Original 499-A”) (attached as Exh. 3).

6 Original 499-A at 5. Dial-Thru was recently advised by USAC that the original Form 499-A, which was
due April 1, 2001, was not received by NECA until September 1, 2001. See December 19 Decision at 1. However,
Dial-Thru has no basisto believe that the form was not timely filed, based on itsinternal investigation as well asits
discussions with TCS, and USAC has not provided any evidence in support of the claim in its December 19
Decision that the 499-A was filed after the deadline.

! Indeed, the Form 499-A and associated instructions alone are over 30 single-spaced pages, and the FCC has
issued innumerable decisions and clarifications in this area that total thousands of pages.

8 See Federa-State Joint Board on Universal Service, Petition for Reconsideration filed by AT& T (Report
and Order and Order on Reconsideration), 16 FCC Rcd 5748 11 17-21.



ensure that the information was entered onto the appropriate lines on Form 499-A and that other
procedural requirements were followed.

Second, Dial-Thru did not receive any notice from USAC that the Form 499-A 2001
filing was defective. Dial-Thru has contacted the then-responsible personnel at RDST and at
TCS, and neither has arecord or recollection of receiving anotice from USAC. Moreover, Dial-
Thru does not understand why USA C would not have contacted RDST; a cursory review of the
Form 499-A asfiled initially suggests that clarification would have been appropriate. The Form
499-A showed an amount for all revenues for the entire year that was less than the Form 499-S
amount for the first half of the year. Thus, USAC could have deduced that the contributory
revenues were either equal to or less than the total revenues. Alternatively, looking solely at the
form, USAC could have concluded that RDST’ s contribution base was zero. In any case, USAC
could have sought clarification from RDST. Indeed, Dial-Thru submits that such assistance
should be expected from the FCC of its USF Administrator.

Third, during the 2000-2001 period, Dia-Thru restructured its underlying line of
business, completed several acquisitions and a corporate reorganization, and underwent
substantial changesin its top-level management. Significantly, Dial-Thru's comptroller |eft the
company during the first half of 2001, and its current chief financial officer did not join the
company until the third quarter of that year. It therefore is not surprising that the USF invoices,
in the absence of any other notification from USAC, did not provide effective notice of the

overcharges, given (1) the changes in responsible personnel; (2) Dial-Thru’ s reasonable reliance



on its third-party provider,® and (3) the pressing challenges faced by the company’s new
management related to the restructuring of its business.

It was not until it began receiving invoices for unexpectedly high contribution amounts,
which included significant finance charges for past due amounts, that Dial-Thru’s new
management initiated an investigation into this matter. Dial-Thru promptly began working in
good faith with USAC to resolve the discrepancies between its actual revenues and the invoiced
contribution amounts. After extensive discussions with USAC and NECA over the course of a
year, Dia-Thru filed arevised 499-A on August 8, 2003 to seek an adjustment to its
contribution.® Dial-Thru estimates the overcharges to be over $70,000.** Thisamount is
exclusive of finance chargesimposed by USAC on the overbilled amounts.

On August 27, 2003, USAC notified Dial-Thru that it would not accept the revised Form
499-A because it was not filed within one year of the original submission.** USAC did not
address why it had not mentioned that there was a deadline for the submission of revised Form
499’ s during the innumerable discussions it held with Dial-Thru over the course of the previous

year. Nor did USAC fully explain why it had disregarded RDST’ sinitial Form 499-A filing.

° Although Dial-Thru conducted reasonable due diligence in retaining a third party provider and had no

reason to question TCS's qualifications at that time, it appears that Dial-Thru is not the only carrier that has
encountered difficulties with filngs prepared by TCS. See Request for Review by Airnex Communications, Inc. of
Decision of Universal Service Administrator, CC Docket Nos. 96-45, 97-21 (dated Nov. 25, 2003) at Exh. 4 (stating
that 499-A filings prepared by TCS for petitioner did not properly distinguish between its international and interstate
revenues).

10 See RDST, Inc., Revised 2001 499-A (attached as Exh. 4).

n Dial-Thru estimates RDST’ s 2001 contribution to be approximately $147,802 ($2,179,174 x 6.7825% [the
average of the two contribution factors for 1Q and 2Q 2001]). The company’s records indicate that it was billed for
$262,278.98 in payments in calendar year 2001 (exclusive of finance charges), $44,221.24 of which has been
aready credited by USAC.

12 Letter from USAC to Wendy Flores, Dial-Thru, Inc., Re: 2001 Form 499-A Revision Rejection (dated Aug.
27, 2003) (“USAC Rejection Letter”) (attached as Exh. 5).



Dia-Thru timely filed an appeal with USAC on October 23, 2003, through its chief
financia officer, which included appropriate documentation and a detailed description of the
background facts.®> USAC denied this appeal on December 19, 2003, also on the basis that a
“Board-approved” deadline of April 1, 2002 prohibited submissions of revised 2001 499-A
forms.** Again, USAC did not address why it had not mentioned that there was a deadline for
the submission of revised Form 499’ s during the innumerable discussionsiit held with Dial-Thru
over the course of the previousyear. And as earlier, the Administrator did not explain why
USAC had disregarded the information reported in RDST’ sinitial Form 499-A filing. Dial-
Thru subsequently retained counsel in order to better understand the Commission’sand USAC’s
requirements for contributors, and it now submits this appeal.

As discussed below, Dia-Thru believes that the deadline enforced by USAC has no basis
in the Commission’ s rules and, as applied to Dial-Thru, would contradict the statutory goal of
ensuring that USF contributions are equitable.*® Should the Commission determine that the
deadline is valid, however, Dial-Thru believes that the circumstancesin this case warrant a
waiver of the deadline for good cause under the Commission’s rules.*®

. QUESTIONS PRESENTED FOR REVIEW

1 Did USAC exceed its authority by enforcing a one-year deadline for revised 499-

A submissions?

13 See Letter from Allen Sciarillo, Chief Financial Officer, Dial-Thru, Inc., to Administrator, to USAC (dated
Oct. 23, 2003) (attached as Exh. 6).

14 December 19 Decision at 2.
15 47 U.S.C. § 254.

16 47C.FR. §13.



2. If USAC did not exceed its authority, should Dial-Thru nevertheless be granted a
waiver of the filing deadline for good cause?

In addition to the Orders cited herein, the Commission is referred to its universal service
rules, 47 C.F.R. 88 54.701-54.729, and FCC Forms 499-S, 499-Q, and 499-A, the USF
worksheets and instructions.

.  ARGUMENT

A. USAC Does Not Have Delegated Authority to Enforce a One-Year Deadline
for Form 499-A Revisions

USAC basesitsdenia on that fact that Dial-Thru’ s revised Form 499-A was not filed by
a“USAC Board-approved deadline” of “up to 12 months from theinitial due date of the formin

question”*’

(inthis case, the “ Board-approved deadline” was April 1, 2002). The enforcement of
this requirement, however, is beyond the scope of USAC’s delegated authority. The
Commission has delegated its authority to the Wireline Competition Bureau (“Bureau”) — not
USAC — to “require additional reporting requirements that the Bureau deems necessary to the
sound and efficient administration of the universal service support mechanisms.”*® Furthermore,
the enforcement of such a deadline conflicts with statutory directive and Commission policy and,

as such, reflects a policy judgment or statutory/rule interpretation which the FCC has explicitly

prohibited USAC from making.*

1 December 19 Decision at 2.

18 47 C.F.R. §54.711(c).
19 Id. at §54.702(b) (“The Administrator may not make policy, interpret unclear provisions of the statute or
rules, or interpret the intent of Congress. Where the Act or the Commission’s rules are unclear, or do not address a
particular situation, the Administrator shall seek guidance from the Commission”).



Although USAC statesin its decision that the “ FCC regulations do not require USAC to
accept any late-filed revisions to the Form 499,”® Dial-Thru is unaware of any regulation
authorizing, let alone requiring, USAC to enforce an arbitrary cut-off deadline for the filing of
499-A revisions. Indeed, to the extent that the FCC’ s regulations and forms speak to this issue,
they appear to support the opposite view. For example, the instructions to Form 499-A state that
filers “should submit revised Form 499-A revenue data by December 1 of the same filing year”
(emphasis added), but then explicitly providesinstructions for “revisions filed after that [date].”*
Notably, the instructions do not provide a cut-off date after which entities are no longer
permitted to file revisions. In contrast, the instructions to Form 499-Q state that “revised filings
must be made within 45 calendar days of the original filing date.”?* Thus, the Commission
clearly could have set asimilar, “hard” deadline for the filing of 499-A revisions, but chose not
to do so. The Bureau, not USAC, must make any modifications to those instructions.®

Severa of the Commission’s universal service rules also contemplate adjustments after a

one-year period. For example, Section 54.711(a) imposes a duty upon contributors to keep the

December 19 Decision at 2.

2 Instructions to the Telecommunications Reporting Worksheet, FCC Form 499-A at 10 (2003). The
instructions, insofar as they concern the filing of Form 499-A revisions, have not changed in substance since 2001.
See 2001 Form 499-A Instructions at 9 (filers “should file revised Form 499-A worksheets by December 1 of the
same calendar year. Revisionsfiled after that must be accompanied by [supporting documentation]”).

2 Instructions to the Telecommunications Reporting Worksheet, FCC Form 499-Q at 9 (2003).
= Biennial Regulatory Review — Streamlined Contributor Reporting Requirements Associated with
Administration of Telecommunications Relay Services, North American Numbering Plan, Local Number Portability,
and Universal Service Support Mechanisms, Report and Order, 14 FCC Red 16602 at 1 39 (1999) (delegating
authority to the Chief of the Common Carrier Bureau to make future changes to Form 499-A and noting that the
Bureau’ s authority to administer contributor reporting requirements extends to “administrative aspects of the
reguirements, e.g. where and when worksheets are filed, incorporating edits to reflect Commission changes to the
substance of the mechanisms, and other similar details’) (emphasis added).



information filed on 499-A’s accurate, without any reference to a deadline.?* Enforcement of
USAC’s one-year deadline would remove the mechanism for compliance after one year and
prevent contributors from complying thereafter. Another rule, Section 54.713, providesthat if a
carrier failsto file or files late, USAC “ shall advise the Commission of any enforcement issues
... and provide any suggested response,” and that “once a contributor complies’ with the
requirements, USAC “may refund any overpayments made by the contributor, less any fees,
interest, or costs.”® These sections limit USAC's ability to deny alate filing. Notably, USAC
may not take enforcement action on itsown, asit would be doing in Dia-Thru’s case if it
imposed what is essentially a monetary penalty that bears no reasonable relationship to the error
committed here.

Even the instructions to the Form 499 describe responsibilities that extend for a period
longer than one year. On page 5 of the instructions, the FCC states that “ Telecommunications
providers . .. should retain [Jdocumentation of their contribution base revenues for 3 calendar
years after the date each Worksheet is due.”® Clearly, the FCC does not intend to foreclose
adjustments after a one-year period. And certainly, it cannot mean to suggest that contributors
are limited to one year to seek recourse for errors while the FCC has a three-year period to audit
and assess additional contributions.

Finally, as discussed in Section B below, USAC’ s deadline would contravene the

Congressional mandate that USF contributions be “equitable” if it were to require entities to

2 47 C.F.R. §54.711(a).
» Id. at § 54.713.
% Form 499-A Instructions at 5 (2003).



submit erroneously calculated and confiscatory contributions.?” In Dial-Thru's case, application
of the deadline would be particularly inequitable given that the error in the 2001 499-A was
essentialy clerical, and that the form provided USAC with an adequate basis upon which to
calculate the correct contribution amount. USAC had adequate notice that a discrepancy existed,
which should have prompted USAC to contact Dial-Thru to clarify the information, rather than
ignore the filing on its own volition. Instead, Dial-Thru had to discover this error, and thereafter
worked in good faith to resolve the discrepancy.

Moreover, the amount of the overcharge represents a significant hardship for the
company, which isasmall business with limited revenue subject to USF contributions. As
mentioned above, Dia-Thru is not yet profitable. Affirming USAC’sdecision in this case would
undermine the policy objective of the Act and the Commission’s rules to support competition
and to apply USF requirements equitably. Thus, USAC’sregection of Dial-Thru’s request either
conflicts directly with the statutory directive, or represents an impermissible interpretation of
what constitutes an “equitable”’ contribution. For all of the above reasons, USAC’s denial of
Dia-Thru's appeal should be reversed.

B. Alternatively, Waiver of USAC’s Deadlineis Justified by Dial-Thru’s Special
Circumstances and Would Servethe Public I nter est

Should the Commission uphold USAC’ s one-year deadline, Dial-Thru requests that the
Agency waive the deadline in this case and direct USAC to accept Dial-Thru's revised Form
499-A seeking an adjustment. Under Section 1.3 of the Commission’s Rules, any provision of

the rules may be waived if “good cause” is shown.?® The Commission may exerciseits

z See also U.S. Const., Amendment V (Takings Clause).

3 47C.FR. §13.

10



discretion to waive arule where the particular facts make strict compliance inconsistent with the
public interest if applied to the petitioner and when the relief requested would not undermine the
policy objective of the rulein question.?® The petitioner must demonstrate that, in view of
unique or unusual factual circumstances, application of the rule(s) would be inequitable, unduly
burdensome, or contrary to the public interest.*

Grant of the waiver in this case would serve the public interest by ensuring that Dial-
Thru’'s contributions to universal service are equitable and that a small competitor can continue
to operate in the market, providing important price pressures for international services.** Section
254(d) of the Communications Act requires that the mechanisms for universal service
contributions must be specific, predictable and sufficient, and contributions to the universal
service fund must be made on an equitable and non-discriminatory basis.** The Bureau has
previously granted awaiver of afiling deadline because it found that requiring an entity to
contribute an erroneous amount to support universal service isinconsistent with the requirement
that contributions be equitable.® In that case, the disputed amount was |ess than $15,000 — much

less than the amount at stake here.®* Requiring Dial-Thru, asmall business, to pay an amount

2 WAIT Radio v. FCC, 418 F.2d 1153 (D.C. Cir. 1969), cert. denied, 409 U.S. 1027 (1972) (“WAIT Radio”);
Northeast Cellular Telephone Co. v. FCC, 897 F.2d 1164, 1166 (D.C. Cir. 1990).

% WAIT Radio, 418 F.2d at 1159.

3 See Via USA, Ltd Telegroup Inc., Application for Authority Under Section 214 of the Communications Act

of 1934, as amended, To Operate as International Resale Carriers, 9 FCC Rcd 2288 1 11 (1994) (“The use of ...
resold services for international call-back activity could place significant downward pressure on foreign collection
rates, to the ultimate benefit of U.S. ratepayers and industry™).

2 47 U.S.C. § 254; ABC Cellular Corporation Page Now, Inc./ ABC Paging, Inc., Request for Review, 17
FCC Rcd 25192 (Wir. Com. Bur. 2002) at 110 (“ABC Cdllular”).

» ABC Cellular at 110.

3 See ABC Cdllular Corporation Page Now, Inc./ ABC Paging, Inc. Request for Review, CC Docket Nos.

96-45, 97-21 (filed June 17, 2002) at 4 n.11.

11



that is significantly over its proper USF contribution is clearly inequitable, is unduly burdensome
to the company, and would serve neither the public interest nor the goals of the Act.

Furthermore, Dial-Thru faces a combination of unique circumstances that justifies a
waiver. First, thisisnot a case in which acompany failed to report sufficient information for
USAC to use asabasisfor calculating its contribution. As discussed above, Line 419 of RDST’s
initial 499-A clearly showed that its total 2000 revenues were $2,179,174, which provided an
adequate basis on which to calcul ate the company’ s contributions.® In short, the error was
merely clerical, not substantive.

Second, Dial-Thru has worked in good faith throughout this proceeding to comply with
the filing requirements. Itsinitial reliance on athird-party expert (prior to the advent of current
management) to ensure compliance with the Commission’ s rules was reasonable, given the
complexity of the filing requirements, the additional changes to the requirements that took effect
in 2001, and the turnover in management that year. Due to the corporate and management
reorganization, the error in the filing came to the notice of the Chief Financial Officer later than
it would have absent areorganization. Nonetheless, since that time, Dial-Thru has worked
diligently with USAC to resolve outstanding issues and has reached resolution on all issues other
than the second half of 2000, at which time it exited the retail prepaid card business that provided
the revenues and contribution base for earlier periods.

Third, denial of the waiver will cause substantial hardship to the company, whereas grant

of the waiver will not result in awindfall to Dial-Thru.*® As described above, Dial-Thru will

® See 47 C.F.R. § 54.709(8)(3) (USAC should use al “relevant data’ to compute contribution, if 499-A is not
timely filed).
% See WAIT Radio, supran. 28; ABC Cellular at 111 (“the waiver of the deadline may be appropriate in

circumstances where application of the deadline would impose a significant hardship on applicants”).

12



experience substantial hardship if it isforced to pay what is essentialy a penalty for arelatively
minor clerical mistake. On the other hand, Dial-Thru did not collect any pass-through fees on
the disputed contribution base amount (which was solely a product of USAC’ s inflated estimate,
not actual revenues), and thus the company will not receive any windfall from the correction of
thiserror.

Finally, grant of the waiver will not undermine the USF program. Although the amount
at issue is significant to Dial-Thru, the amount is less than one-hundredth of one percent of the
amount contributed to the USF program by all telecommunications providers.®” Furthermore,
Dial-Thru is not seeking arefund of funds that have already been disbursed by the Administrator,
but rather an adjustment of its outstanding liability. The Administrator accommodates the
possibility of such adjustments when it cal culates the quarterly contribution factors adopted by
the Commission. On the other hand, Dial-Thru is limited in the amount it may recover from its

end users for competitive reasons and by FCC policy.*®

s See, e.g., Proposed First Quarter 2001 Universal Service Contribution Factor, CC Docket No. 96-45, DA
00-2764 (Public Notice) (rel. Dec. 8, 2000) at 2 (projecting collection of $1.3 hillion in contributions in first quarter
of 2001).
® The FCC has stated that “carriers may not . . . recover through afederal universal service lineitem an
amount that exceeds the interstate telecommunications charges on a customer’ s bill times [the contribution factor].”
See Proposed Fourth Quarter 2003 Universal Service Contribution Factor, DA 03-2833 (Public Notice) (rel. Sept.
5, 2003), at p. 4.

13



V. STATEMENT OF RELIEF SOUGHT

For the foregoing reasons, Dia-Thru respectfully requests that the Commission direct

USAC to accept Dia-Thru’ s revised 2001 499-A and issue corrected invoices to Dial-Thru based

on theinformation in that filing. In addition, Dia-Thru seeks an elimination of any finance

charges or other penalties associated with those miscalculations.

Allen Sciarillo

Chief Financial Officer
DIAL-THRU, INC.

17383 Sunset Boulevard, Suite 350
Los Angeles, California 90272

February 17, 2004

Respectfully submitted,

DIAL-THRU, INC.

By:

14

/s Patricia J. Paoletta
Patricia J. Paoletta

WILEY REIN & FIELDING LLP
1776 K Street, NW
Washington, D.C. 20006
202.719.7000

COUNSEL FOR DIAL-THRU, INC.



CERTIFICATE OF SERVICE

[, Chin Y 00, hereby certify that on this 17th day of February, 2004, | caused a copy of the
foregoing to be sent to:

Administrator

Universal Service Administrative Company
2120 L Street, NW, Suite 600

Washington, DC 20037

(viafirst class mail)

Diane Law Hsu

Deputy Division Chief

Telecommunications Access Policy Division
Wireline Competition Bureau

Federal Communications Commission

445 12th Street, SW., Rm 6A-360
Washington, DC 20554

(viahand delivery)

/s
Chin Yoo
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of

Request for Review by CC Docket Nos. 96-45 and 97-21
Dial-Thru, Inc., of the Decision

of the Universal Service Administrator

Filer ID No. 819960

R T S

To:  The Commission

DECLARATION OF ALLEN SCIARILLO

I, Allen Sciarillo, hereby declare:

[ am the Chief Financial Officer of Dial-Thru, Inc. (“Dial-Thru™), a position I have held
since the third quarter of 2001. Prior to my joining the company, this position remained vacant
for several months. Tunderstand that the last person to oversee my responsibilities on a full-time
basis was the prior comptroller, who left the company sometime in. the first half of 2001.

1 declare under penalty of perjury that, to the best of my knowledge, the facts set forth in
the foregoing “Request for Review” are true and correct.

Executed this 17th day of February, 2004, in Los Angeles, California.

Allen Scianllo

Chief Financial Officer
DIAL-THRU, INC.

17383 Sunset Boulevard, Suite 350
Los Angeles, California 90272
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Administrator’s Decision on Contributor Appeal

December 19, 2003

BY FEDERAL EXPRESS

Allen Sciarillo

Chief Financial Officer

Dial-Thru, Inc.

17383 Sunset Boulevard, Suite 350
Los Angeles, California 90272

Re:  Dial-Thru, Inc. (Filer ID # 819966)
Dear Mr. Sciarillo:

The Universal Service Administrative Company (USAC) has completed its evaluation of
the letter of appeal submitted on behalf of Dial-Thru, Inc. (Dial-Thru) dated October 23,
2003 (Appeal). Your Appeal requests USAC’s acceptance of a late-filed 2001 FCC Form
499-A reporting 2000 revenue (2001 Form 499-A).

Summary:

Dial-Thru filed an original 2001 Form 499-A, reporting 2000 annual revenue, on
September 10, 2001, five months after the due date of April 1, 2001. Because Dial-Thru
had not timely filed its 2001 Form 499-A, USAC, for the purpose of calculating charges,
relied on estimates of Dial-Thru’s 2001 annual revenue derived from Dial-Thru’s
previously filed Form 499-S reporting January — June 2001 revenue. USAC’s records
indicate that the late-filed 2001 Form 499-A, which was received on September 1, 2001,
was incorrectly completed. Consequently, no changes were made to Dial-Thru’s account.
The fact that subsequent invoices did not reflect charges resulting from the form
submission put Dial-Thru on notice that its late-filed 2001 Form 499-A had not been
processed.

On August 14, 2003, Dial-Thru submitted a revised 2001 Form 499-A. Because USAC
received Dial-Thru’s revision after the revision deadline, USAC rejected it as untimely.

2000 L Street, N.W., Suite 200, Washington, DC 20036 Voice: 202.776.0200 Fax: 202.776.0080
Visit us online at: http://www.universalservice.org



Allen Sciarillo

Chief Financial Officer
Dial-Thru, Inc.
December 19, 2003
Page 2

Background:

Federal Communications Commission (FCC) regulations require carriers to file an FCC
Form 499-A annually and an FCC Form 499-Q quarterly and require USAC to bill
contributors based on reported revenues. See generally 47 C.F.R. Part 54. USAC is
required to estimate revenue for carriers that fail to file the required worksheets and to
bill those carriers based on the estimated revenue. FCC regulations do not require USAC
to accept any late-filed revisions to the Forms 499.

The 2001 Form 499-A had a due date of April 1, 2001 and an FCC-established revision
deadline of December 1 of the same year as provided for in the Form instructions.
However, in order to afford contributors an adequate opportunity to revise reported
revenues, the USAC Board has authorized USAC to allow carriers a longer 12-month
period for the filing of new or revised annual forms. Accordingly, since

September 1, 1999, USAC has allowed carriers to file new or revised annual forms after
the original due date and for a period limited up to 12 months from the initial due date of
the form in question. The deadline for form revisions is clearly stated in the instructions
for the Form 499-A, is discussed in a document entitled “Helpful Hints” that was
included with the forms, and is posted on USAC’s website: www.universalservice.org.
In addition, questions concerning forms and revisions can be addressed to USAC’s data
collection agent via email at “Form499@universalservice.org”.

The 2001 Form 499-A was due on April 1, 2001. USAC received Dial-Thru’s revised
Form on August 14, 2003, after the December 1, 2001 revision deadline provided for in
the FCC instructions accompanying the Form and after the USAC Board-approved
deadline of April 1, 2002. Because Dial-Thru attempted submission was received more
than 12 months after the due date, USAC rejected the submission consistent with its

policy.

Explanation of Decision:

Because Dial-Thru’s revised 2001 Form 499-A was untimely filed, the Appeal must be
denied.

Decision on Appeal: Denied.

USAC hereby denies Dial-Thru’s Appeal.

If you disagree with the USAC response to your Letter of Appeal, you may file an appeal with
the FCC. Your appeal must be POSTMARKED within 60 days of the date of this letter.
Failure to meet this requirement will result in automatic dismissal of your appeal. If you are
submitting your appeal via the United States Postal Service, you should direct the appeal to:


http://www.universalservice.org/

Allen Sciarillo

Chief Financial Officer
Dial-Thru, Inc.
December 19, 2003
Page 3

Federal Communications Commission
Office of the Secretary

445 — 12" Street, SW

Room TW-A325

Washington, DC 20554

Documents sent by Federal Express of any other express mail should use the
following address:

Federal Communications Commission
Office of the Secretary

9300 East Hampton Drive

Capitol Heights, MD 20743

(8:00 AM. —5:30 P.M. ET)

For hand-delivered or messenger-delivered items, use the following address:

Federal Communications Commission
Office of the Secretary

236 Massachusetts Avenue, NE, Suite 110
Washington, DC 20002

(8:00 AM. —7:00 P.M.)

For security purposes, hand-delivered or messenger-delivered documents will not be
accepted if they are enclosed in an envelope. Any envelopes must be disposed of before
entering the building. Hand deliveries must be held together with rubber bands or
fasteners.

Appeals may also be submitted to the FCC electronically, either by the Electronic
Comment Filing System (ECFS) or by fax. The FCC recommends filing with the ECFS
to ensure timely filing. Instructions for using ECFS can be found on the ECFS page of
the FCC web site. Appeals to the FCC filed by fax must be faxed to 202-418-0187.
Electronic appeals will be considered filed on a business day if they are received at any
time before 12:00 A.M. (midnight), Eastern Standard Time. Fax transmissions will be
considered filed on a business day if the complete transmission is received at any time
before 12:00 A.M.



Allen Sciarillo

Chief Financial Officer
Dial-Thru, Inc.
December 19, 2003
Page 4

Please be sure to refer to CC Docket No. 96-45 on all communication with the FCC. The
appeal transmission must also provide your company’s name and Filer ID, plus necessary
contact information, including the name, address, telephone number, fax number, and e-
mail address of the person filing the appeal. Unless the appeal is by ECFS, please
include a copy of the letter being appealed.

Sincerely,

us4ac

Universal Service Administrative Company

cc: Diane Law Hsu, FCC Wireline Competition Bureau
James Shook, FCC Enforcement Bureau
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2000 FCC Form 499-S Telecommunications Reporting Worksheet Approval by OMB

»»> Please read Instructions baloro completing, <<« 3060-0885
Short Farm - Univoraal Service Contributors anly - due Soptermber 1, 2000 j ]
o e e e e A = s Jr—" e
Block ;. Contributer Identfication Infurmation FO'I Filer 499 1D
102 Logal name of reporiing entity RDST, Inc.
103 IRS employer Idontification nurnber 75.2777085

104 Nome telssomeaunications servico pravider ie doing busingss as |RDST, Inc.
105 Princlpal comrmunicalions business (check the one that best doscribes the roporting entity -- 500 direc!ions)

[ cAPKLEC (7] Coliular/PCS/SMR (wiraloss telephony Incl. by resale) [ Incumbont LEC [T e

[ Locat Rosalles ] OSF [] Paging & Messeging [[] Payphene Sarvice Providor

(] Pre-paid Cerd [T] Privato Service Provider [ satelite

[T} Sharad Tenant Service Provider ] sWR (cigpateh) Tott Rosoller (] wireloss Data
1f you choek ‘Other Losul', "Otiier Mabito™ or ] Owhor Local (T Other Mobile [} other Tol

‘Otner Toll', doscribe your sarfel 1ype J 500vicos provigdnd:

106 Flolding compeny (Al gffiliatnd compenipg should show samo aome herol
107_FCC Reaistration Number (FRN) [not required for Soptemher 2000 fingl .
108 Complote mailing address of raporting enlity 700 S, Flower Stroot, Sulte 2950, Los Angeles, CA 80017

corporata headguertars

Block 2:  Conract Information

100 Person who completod this workshoot Chris Stockhoff

110 Telephona number of this person (678 ) -775-2244

111 _Fax number ¢f this person (878 ) .775.2254
12 E-muilof thig person cstockhoff@tcsteam.com

113 Corporale oifico, atin. narne, and meiling RDST, Inc.

addross 10 which future Telecommunications Chrls Stockhoff

Reporting Worksheuts should by sont 6455 Eaet Johns Crossing, Suite 285, Duluth, GA 30097
Terra Bains
700 S. Flower Strect, Suite 2950, Los Angeles, CA 90017

114 Billing address and billing centsct person:
[Bills for Universal Service voutribuiiang
will be sent o this address. |

Block 31 Contributer Revonuo [nformation

Filing Poriod Billad revanuy for January 1 through Total imorstate intomational
Junhe 30 of 2000 RGV(:!)WO RH\?:)?W Reven(\::c;

115 ::r;:;g: ‘e:;o‘r; t:;\;::o Provided @ olher universal service (/’.%.2’-’)

17 DTIVUTG SETVCE COIIETON DA YETCIIes $3,417,566.20 $1,733,448 60 ~———1$7,573,345.97

1qy TSRS Colurnn {b) and (c) not requosted

118 Gross biiled rovanue from ol sources  [sum of above] $3,417,566.20 for finos 117 and 118

s
Biock 4;: CERTIFICATION: to be sipnod by sn officer of the filor
978 1 certily thet the reverue data gontained nerown it privieged ond confidaniial ond thit public gisoloture of such information would
fikoly touge substantipl hurm lo the compotitive positien of Ihe company. | r6quest nondieclosure of tho rovenue m
ntetnelion contained horoin puseuant to Soctiane 0.459, £2.17, 64.711 ang 64.804 of tho Commigsion’s Rulgs.

{ eertify that | sm an officer of tho above-nemed reporting entity, that | heva examined the foregoing report and to tha best of my
knowledge, information and bolief, all stotaments of fact conteined in this Workshoot are irue and that said Worksheet is an acgurate

staternont of the affairs of the sbove-named company for the previous calondsar year.

|

120 Sigriature

121 Printod namo of officer
122 Positicn with raporting anlity

123 Date
124 This filing is: [X]) origina fiing || Revised filing[revisions tuo by Jenuaty 31, 2001)

Np not mail chocks with this form.  Send thig fom lo: Form 468 cfo NECA, 80 South Jefferson Road, Whippany, N.J. 07081
For odditiond information regarding this workshest contact Telecommunicalions Roporting Worksheo! Infor.  (973) 560-4400 or via o-mail. FormdS9@neca.org

PCREONS MAKING WILLFLL FALSE BYATEMENTS N THE WORKSHIET CAN B PUNISHCD BY FINE OR MPRISONMENTY UNDDR TITLE 48 OF TWD UNFIED STATES COOE, 18 UsL §ibel

FCC Form 499-8
Juty 2000

FO00/ZC0°E L6TLE TINI MMEL IVId OTCLELGOTE LZ:2T F00C. 0T E€ES
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EXHIBIT 5



Universal Service Administrative Company

August 27, 2003

Dial-Thry, Inc. Filer 499 ID: 819966
17383 Sunset Blvd.

Suite 350

Pacific Palisades, CA 90272

Attn: Wendy Flores

RE: 2001 Form 499-A Revision Rejection

The Universal Service Administrative Company (USAC) has completed a review of the
Revised FCC Form 499-A that you submitted for the purpose of revising revenue
reported by Dial-Thru, Inc. for the period January 1 — December 31, 2000. Based on the
information provided, wc are unable to accept the revision because it was not filed within
one yoar of the original submission.

USAC recognizes that you may disagree with our decision. If you wish to file an
appeal, your appeal must be postmarked no later than 60 days after the date of this

letter.

In the event that you choose to appeal the decision, you should follow these guidelines:

o Writc a “Letter of Appeal to USAC” explaining why you disagree with this Revised
Form 499-A Rejection letter and identify the outcome that you request;

¢ Mail your letter to:

Letter of Appeal

USAC

2120 L Street, NW, Suite 600
Washington, DC 20037

 Appeals submitted by fax, telephone call, and c-mail will not be proccssed.

» Provide necessary contact information. Please list the name, address, telephone
number, fax number, and e-mail address (if availablc) of the person who can most
rcadily discuss this appeal with USAC.

e Identify the “Legal Reporting Name” and “Filer 499 ID.”

80 South Jofferson Rd., Whippany, NJ 07981 Voicc: 973/560-4460 Fax: 973/599-6507
Visit us online at: http://www.universalservice.org
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e Explain the appeal to the USAC. Please provide documentation to support your
appeal.

e Attach a photocopy of this Revised Form 499-A Rejection decision that you are
appealing.

USAC will review all “letters of appeal” and respond in writing within 90 days of receipt
thereof.

The response will indicate whether USAC:

(1) agrees with your letter of appeal, and approves an outcome that is different from the
Revised Form 499-A Rejection Letter; or

(2) disagrees with your letter of appeal, and the rcasons therefor.

If you disagree with the USAC response to your “letter of appeal,” you may file an
appeal with the FCC within 60 days.of the date USAC issued its decision in responsc to
your “Letter of Appeal.” The FCC address where you may direct your appeal is:

Federal Communications Commission
Office of the Secretary

445 12th Street, SW

Room TW-A325

Washington, DC 20554

“Dacket Nos. 96-45 and 97-21.”

In the alternative, you may write and send an appcal letter directly to the Federal
Communications Commission (FCC), and bypass USAC. Your letter of appeal to the
FCC must explain why you disagree with the USAC decision. You are also encouraged
to submit any documentation that supports your appeal. The FCC rules governing the
appeals process (Part 54 of Title 47 of the Code of Federal Regulations 54.719 — 54.725)

are available on the FCC web site (www.fcc.gov).

If you have questions or concerns regarding this letter, please contact Lisa Tubbs at
(973) 884-8116 or Christy Doleshal at (973) 560-4428.

Sincerely,

USAC
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EXHIBIT 6



Qctober 23, 2003

RE: Dial-Theu, Lne, Filer 499 ID: 819966

Letter of Appeal

USAC

2120 L Street, NV, Suite 600
Washingron, DC 20037

Subject: Letter of Appeal

Dear Sir or Madarm,

We are in reccipt of the atiached letter from USAC rejecting Dial-Thru, Inc (“Diak-Thra”) 2001
revised 499A (filed by Dial- Thru International, Inc., a predecessor corporation), [ am hereby writing
this lewter 1o formally appeal USACS decision and respectfully request USAC reconsider its decision
for the {ollowing reasons,

Dial-Thru's original 499A was filed with NECA within the appropriate time frame required to report
the company’s revenues for calendar year 2000. This 499A was filed in good faith by the former
management of Dinl-Theu. At the time of the original filing, Dial- Thru used a third party regulatory
compliance firm. Dial-Thru was under the belief that this firm accurately reporied only those
revenues subject to the Federal Communications Commission’s jurisdiction. I have spoken to the
former management of Diak-Thru and the regulatory firm, and neither has record of receving a
notice that the form was improperly filed.

After discussing the revenue figures with NECA, 1 understand that the contribution liability for 2000
was based on the 499-5, which included total company revenue of $3,417,586.2. 1 am including his
form for your review. The amount was ulirmately doubled 1o $6,835,172 and used in lieu of the
actual figures.

The 499-A filed in the first quarter of 2001, which I am also attaching for your review; toraled
$2,179,174. 1In the frst pant of 2000, Dial Thru ceased providing certain services that were
heretofore subject 1o POC jurisdiction.. In its haste to submit the 499-8, the company slightly
overstated the correct amount, which was ulimately corrected at the time that the 499-A was
submirted. The overstaternent of revemue used to caloulate the company’s contribution is $4,655,998.

The original form, as filed, with the actual rcverue figures noted above, has been on file with NECA
since the first quarter of 2001, However, us the revenue was apparently only included on Line 419,
“Gross billed revenue from all sources”, the accurate revenue figures were not used by USAC.

DiakThru is a small company As you can imagine, paying an amount in excess of actual
jurisdicrional receipts is a significant burden, especially when that amount equates to a tripling of the
company’s legal obligation. The company, and its current shareholders, should not be made to suffer
financially for an honest mistake made by the company’s former mmnagement. Other taxing
authorities, such as the Imernal Revenue Service, provide taxpayers several years 1o catch and correct
honest exrors. USAC as the pscudo-tax collecting arem of the FCGG should provide its constituency

the same leniency because, ultimately, USAC should not insist on collecting contributions based on

200°d £6TLH# TINI MHHL TYId OTELELGOTE 0Z3LT 700Z.60°98d




-2~ Pebruary 9, 2004

revenucs to which the FCC has no jurisdiction. Furthermore, the cxcess USF liabiliry, gencrated by
inereasing Dial-Thru's obligations based on an estirnated revenue figure of approximately $4.6
million in excess of the actual revenucs reported, will force the company into financial ruin. This
result is certainly not in the pubic interest.

Given the facts set forth above and because the company is simply asking to remit to USAC the
appropriate amouat due based on actual receipts, it is my sincere hope that you will reconsider your
rejection of our revised filing and correct our account accordingly

If you need 1o contact me directly; you can do so 1o the following address:
Dial-Thry, Inc.

17383 Sunsct Boulevard, Suite 350

Pacific Palisades, CA 90272

Arn: Allen Sciarillo, Chief Financial Officer
Ph: 310-566-1700 Fax: 3 10-573-7316

I look forward to your positive response.

Sincercly,

Allen Sciarillo
Chief Financial Officer
Dial-Thru, Inc.
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